
 

1 
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not overreach 
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Executive summary 

The EU Action Plan for Affordable Energy rightly recognises the importance of keeping energy 
affordable, while ensuring security of supply and accelerating the energy transition. Efficient and 
well-functioning energy markets are essential to this goal. Only if markets operate efficiently 
they can send clear price signals that attract new entrants, stimulate innovation and drive 
down costs over time. Derivative markets, in particular, allow energy companies and 
consumers to hedge risks and undertake the long-term investments the EU urgently requires.  
 
Following the energy crisis, evaluations by ACER1, ESMA2 and the ECB3 confirmed that European 
energy derivatives markets delivered on their purpose and contained adequate safeguards. They 
provided transparency on prices, allowed participants to manage risk, and helped firms stay in 
business during the highest price peaks. Nevertheless, policy discussions have floated the 
possibility of narrowing the exemption that allows energy companies to act in the market without 
being subject to banking-type regulation (the Ancillary Activity Exemption), imposing stricter 
position limits, and reintroducing price limits without evidence that such interventions are 
needed. Such measures will not lower energy prices. Instead, they would significantly raise costs 
that are ultimately passed on to the consumer, deter market participation and essentially 
undermine the very tools that helped Europe weather the energy crisis.  
 
We therefore call on the relevant European institutions to maintain the current scope of the 
Ancillary Activity Exemption, and to focus on enhancing data sharing and cooperation 
between regulatory authorities. This would help authorities gain a broader and more integral 
view of the market, benefitting both market surveillance and future policy-making.  
 
Key recommendations for the commodity derivatives markets review: 

1. Allow energy companies to act in the market without being subject to banking-type 
regulation by maintaining the current scope of the Ancillary Activity Exemption  

2. Enhance data sharing between regulatory authorities post-collection; 
3. Maintain the current position limits regime; 
4. Maintain the decision to eliminate price limits. 

 
1. Maintain the current scope of the Ancillary Activity Exemption (AAE)  

The Ancillary Activity Exemption (AAE) enables energy companies, large industrial consumers, 
and commodity traders to engage in trading activities, such as risk transformation, portfolio 
optimisation, and gaining market insights. It allows them to operate without being classified as 
investment firms provided these activities are ancillary to their main commercial business. The 
main commercial business of energy companies is to supply energy and ensure security of 

 
1 European gas market trends and price drivers - 2023 Market Monitoring Report, (October 2023), ACER, link 
2 The August 2022 surge in the price of natural gas futures - ESMA TRV Risk Analysis, (October 2023), ESMA, link  
3 Financial stability risks from energy derivatives markets - published as part of the Financial Stability Review, (November 2022), 
European Central Bank, link 

https://www.acer.europa.eu/sites/default/files/documents/Publications/ACER_MMR_2023_Gas_market_trends_price_drivers.pdf
https://www.esma.europa.eu/sites/default/files/2023-10/ESMA50-524821-2963_TRV_Article_the_August_2022_surge_in_the_price_of_natural_gas_futures.pdf
https://www.ecb.europa.eu/press/financial-stability-publications/fsr/special/html/ecb.fsrart202211_01~173476301a.en.html
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supply for their clients. To achieve this, energy companies rely on energy markets to manage risks 
stemming from the physical supply of energy, and they provide hedging solutions to other firms 
across the energy commodity value chain. The current regulatory framework already ensures 
transparency, integrity and stability in energy market. Misclassifying energy firms as investment 
firms would neither address the real causes of the energy crisis nor reduce energy prices, but 
would have several damaging consequences:  
 
Higher costs for the Green Transition: Frontier Economics found that the impact of investment 
firm status would cause substantial costs for energy companies, (between €1.15 and €8.55 
billion in regulatory capital required for firms participating to the study)4. This would cause a 
massive misallocation of funds which would need to be held as regulatory capital, instead of 
being invested for safe and sustainable energy supply. Costs of generating renewable electricity 
would increase by up to 8%, making the EU’s ambitious decarbonisation goals harder and more 
expensive to achieve. The risk of unwarranted capital stress would be further aggravated by 
cascading effects through EMIR, under which energy companies may then become subject to 
burdensome collateralization constraints. 
 
Regulatory complexity without benefits: The Investment Firms Regulation (IFR), from which the 
above regulatory capital requirements stem, was designed to address systemic risks posed by 
financial institutions that manage client savings and funds. It has no purpose for energy 
companies, which trade on their own account, using their own capital and do not put client 
deposits at risk. Energy companies are therefore fundamentally different from pure financial 
market firms. Likewise, it appears that a regulatory framework applicable to investment firms 
tailored to the protection of depositor funds does not fit the realities faced by energy companies.     
 
Costly restructuring: Although energy companies are not banks, a MiFID II investment firm 
status would force them to meet similar requirements (licensing, operational and organisational 
requirements, compliance systems, reporting, IT changes) which would mean major 
organisational overhauls and high ongoing costs just to continue normal operations. This 
contradicts the EU Commission’s simplification agenda. 
 
Weaker energy markets and higher prices: To avoid these capital and other regulatory 
requirements, many firms are expected to cut back or exit derivatives trading activities. This 
would reduce market liquidity, making it harder for companies to hedge price risks and 
weakening overall market stability. This will also directly impact energy consumers, as there will 
be more volatility and higher prices as a consequence.  
 
Undermining Europe’s competitiveness: No other jurisdiction, such as the US, UK or 
Singapore, requires energy companies to hold an investment firm licence or meet banking-style 
capital requirements. To avoid regulatory arbitrage and maintain a level playing field, the EU must 
remain aligned to international standards. The AAE is essential to safeguard the competitiveness 
of EU energy markets. 
 
In short, removing or narrowing the AAE, by removing or narrowing any of its three tests, would 
divert significant resources from clean energy investments towards regulatory compliance, 
negatively impacting the EU energy transition objectives, making energy more expensive, 

 
4 Principles of energy market regulation – Securing efficient & resilient energy trading, report conducted by 
Frontier Economics and Luther, link 

https://cms.energytraderseurope.org/storage/uploads/media/frontier-luther---principles-of-energy-market-regulation-19042024.pdf
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increasing pressure on the EU’s competitiveness and reducing the system’s resilience in future 
crises.  
 

2. Enhancing data sharing between regulatory authorities 
To strengthen market oversight and deepen market understanding, policymakers should 
prioritise ensuring that regulatory authorities have broader visibility over the market. Although 
energy companies report extensive data, no single supervisory authority currently appears to 
have a complete view of the market. According to a study by Frontier Economics and Luther Law5, 
the core issue does not lie in lack of reported data but in the challenge of ensuring proper data-
sharing between authorities.  
 
In this context, we recommend enhancing cooperation and data sharing between regulators. By 
integrating existing reports and other relevant data feeds into a shared platform or interoperable 
data-sharing framework, authorities could obtain a more comprehensive market view without 
increasing the reporting burden on market participants. Such an approach will, for example, give 
energy and financial regulatory authorities full access to EMIR and REMIT data and alleviate 
concerns that the current delineation between financial and non-financial products (the”C6-
carve-out” or “REMIT carve-out”) is not appropriate. Importantly, regulatory authorities could 
leverage technical solutions already used by energy companies to consolidate data for trade 
surveillance.  
 

3. Maintain the current position limits regime 
The current position limit regime works well, as it enables liquid and properly functioning 
markets, while preventing market abuse (see Frontier Report, section 3.3.1). Only four years ago, 
the EU position limits regime was reviewed to make it a more flexible and effective tool for 
addressing concentration risks without hampering the growth of new and nascent markets. 
While the largest EU energy contracts remain subject to position limits, trading venues also apply 
position management controls to all physically settled contracts. There is no evidence that a 
further review is warranted. Introducing stricter limits would reduce the liquidity of the markets 
and consequently prevent market participants from managing their own risk or offering risk 
management services to their clients, which is already strictly regulated under market abuse 
regulation (MAR and REMIT). 
 

4. Maintain decision to eliminate price limits 
Restrictions to the free formation of prices have a negative impact on market confidence and 
investment decisions. They therefore risk undermining the EU’s strategy to massively build out 
clean energy generation assets. Arbitrary price interventions should therefore be strictly avoided. 
The ECB warned that the Market Correction Mechanism (MCM) “may, in some circumstances, 
jeopardise financial stability in the euro area”.6 This is an important and accurate statement. 
Price caps such as the MCM, but also static circuit breakers, which prevent market participants 
from trading at prices that reflect market fundamentals, undermine companies' ability to manage 
risk effectively. As a result, they may choose to trade outside the EU, and ultimately beyond the 
EU’s regulatory oversight. Effectively lowering prices requires measures that increase the supply 
and lower demand of a given product. 

 
5 Principles Of Energy Market Regulation – Securing Efficient & Resilient Energy Trading, (April 2024), Frontier Economics and Luther 
Law Firm, link 
6 Opinion on a proposal for a Council regulation establishing a market correction mechanism to protect citizens and the economy 
against excessively high prices (CON/2022/44), (December 2022), European Central Bank, link 

https://cms.energytraderseurope.org/storage/uploads/media/frontier-luther---principles-of-energy-market-regulation-19042024.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=oj:JOC_2023_041_R_0003
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About BDEW 
The German Association of Energy and Water Industries (BDEW), Berlin, represents over 1,900 
companies. The range of mem-bers stretches from local and communal through regional and 
up to national and international businesses. It represents around 90 percent of the electricity 
production, over 60 percent of local and district heating supply, 90 percent of natural gas, over 
90 percent of energy grid as well as 80 percent of drinking water extraction as well as around a 
third of wastewater disposal in Germany. 
 
For more information: www.bdew.de  
 
 
About Energy Traders Europe 
Energy Traders Europe is the voice of Europe’s energy traders. We represent 170 member 
companies from across the continent, working to promote the role of energy traders in the 
European energy market. 
 
For more information: www.energytraderseurope.org  
 
 
About Eurelectric   
Eurelectric is the federation of the European electricity industry. We represent more than 3,500 
European utilities active in electricity generation, distribution and supply.   
 
For more information: www.eurelectric.org   
 
 
About Eurogas 
Eurogas is an association of over one hundred members representing gaseous energy in 
Europe. We lead the sector’s transition to climate neutrality through dialogue with stakeholders 
and policymakers, so that gas can be effectively used for the decarbonisation of Europe’s 
energy sector. We are active throughout the gas sector value chain, including renewable and 
low-carbon gases, their derivatives and carbon capture utilisation and storage. Our members 
cover wholesale and retail gas markets, the distribution of gaseous energies and the use of gas 
in transport. We also represent technology providers including companies active on value chain 
methane emissions management. 
 
For more information: www.eurogas.org  
 
 
About IOGP Europe 
IOGP Europe is the European and advocacy arm of the International Association of Oil & Gas 
Producers (IOGP), the leading voice of the global oil and gas industry, pioneering excellence in 
safe, efficient and sustainable energy. We represent around 30 energy companies, accounting 
for 70% of EU oil & gas production. We support policymakers in crafting impactful and inclusive 
policies that drive prosperity for Europe's businesses and citizens. 
 
For more information: www.iogpeurope.org 
  

http://www.bdew.de/
http://www.energytraderseurope.org/
https://www.eurelectric.org/
http://www.eurogas.org/
http://www.iogpeurope.org/

